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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA TIHR &I GANETOT T :

Revision application to Government of India:

(1) (®) () FET cUE Yoh JRAMATH 1994 T 4T A A GAT TT AHSA & IR F gald IR
Rygmrr, Ttely FfSre, Shad QU wraer, @ae a1, 78 Reell-110001 &7 &1 ST =@ifew |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) A Fer A @i & A # F9 ey eREe @ R HEROR a1 3ed dREe 7 A fedl
HERIR @ g HERITR 3 AT o S gu AT 3, I ol RO ar #feR F A g fanl arwmE
3 a7 fnef sisRaTR 3 @) @rer 7 ufthar & el g8 e |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
undler the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998,

(1) vy e Yh (@) Fmaan, 2001 @ FPaE 9 @ il AT uws e gy-8 &) ufaal A, afa
sy b ul e A [REi 8 N e @ Nae ge-ande yd ads arder a9 Q- ulai @ el afad s [
a ARy | s e Enn g @l el @ sfifa Rl 35-% A PeiRa w) @ e ® g B i BR-6 AT
A uly AN B AR

The ahove application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 01O and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) (TG Aaane @ el IRl we @ Ui drd O s L ) wadl 200 /- WL AT T IRCH VI
SIET Een ¥ Y elid A I 21 @ 1000 /-~ ) B LT @) wl |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more tnan Rupees One

Lac

A gen, A YT Yeh v st anfieha =uarfmv &yl anfier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ded geured ge AiRfEm, 1944 ) R 36— vod) /35-3 B i

Under Section 35B/ 35E of CEA, 1944 an appeal lies to -

saalifaa uRads 2 (1) @ 7 9 AR & atear & e, s & wad i Al 9gech, divdl2l WUIE]
gpeats el ar. A sy Reee) @) ufan gz QR awaaEE 1 guRT ifarer, agHTe all
ards1, MYRET, gHGETS, JJIGT{IH 380016

To the west regional bench of Customs, Excise 8 Service Tax Appellate Tribunal
(CIESTAT) al 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in cace of appeals other

thar, as mentioned in para-2(i) (a) above.

(2) i wcaree ge (andter) Frmad, 2001 4 arl 6 B dcrfa uTH 3y-3 A friRa ey e adiel
o @) ud i & fwmg aifer Rhy v 3nge 20 e ufydl uRa SE W eh ) ain, edror @sioain Al
aapren e opilsn WOY 5 SIRd A ¥l U R ani WY 1000/~ HIE Aol Brll s wiEl aana e @l i el @ Hill
aire e sl w5 wrg Al 50 @ @@ B Tl WAT 5000/ g Ao Bl el st e )i @I
A1 apid aie erar A gatEn way 50 @Rd Al I SAIE R UBI WUY 16000/ R IR Al | @)l U i
Jfaiger @ a9 a6 T @ wu A A A wnd ) A e S A & sl e wdulin & & 9o )
gppve @l i

The appeal o th2 Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied aga’.st
fone which at least should be accompanied by a fee of Rs.1.000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate pubiic secior bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) ARz e A g e amRell @l WY B 2 o) yem Tt sl @ fre bR WA gudair @i ¥
(o el wifRY g e D A gu ) @ fer ud) A we @ fog zenReild afiaa s @) va i
Al el IR Y AAaT far i &1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be. is filled to avoid
scriptoria worlc if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.L.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-1 item of
the court fee Act, 1975 as amended.

(5) 37 i Al ey @ Primw @A aren el @) s Al 2 anesfida fsar wwar & il A Yes, DI
e e vd Ay s renfyeor (@A) Fran, 1982 # PR :

Atterition in invited to the rules covering these and other related matter contended in the
Customs. Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. '

(6) YT o, AU FeUTE Yo Ta JAHT sreivefier wnfRraor (@vede) & wier arfiet & aeTel A
Fedrr e Ee NI, $]yy HY 4T 39 3 3ot Rredr(EEaT-2) HRAPUH 08405y HY
e 3y) Rt o&.o¢ 30ty ST &Y ey srfaforuer, g3y ol 4T ¢3 3 arcrter darad Y oft eI T
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be suhject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) . amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance {No.2) Act, 2014.

©G)(i) anﬁarﬂwﬁwﬂaw@mﬂﬂmmmﬁagﬁﬁ rar ngmmﬁa’rﬁ?{'{:‘rmnﬁrm
e QU & 10% sgmmq*{ahaﬁaﬁmmﬁaﬁ?rﬁaama? 10% agl—cn:rwaﬁrmﬂaﬁ‘rﬁ|

(6)(iy In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”

I, Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Ser_vices Tax
(Conu‘qmsation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

M/s. SKF Technologies(india) Pvt Ltd, Ahmedabad-Rajkot Highway,
Kerala,Tal; Bavlia,Dist;Ahmedabad (henceforth, “appellant”) has filed the
present appeal against the Order-in-original No.40/Ref/V/17-18 dated
21.07.2018 (henceforth, “impugned order") issued by the Assistant

Commissioner, Central GST,Division-V, Ahmedabad-North  (henceforth,

“adjudicating authority™).

2 The facts of the case, in brief, are that the appellant, a
manufacturer of large size bearing filed a refund application dated
02.04.2018 claiming refund Rs.3,09,285/- of duty debited against
clearance of goods under ARE-1 No.18/17-18 dated 18.04.2017 for export
which were returned back. The claim was rejected under impugned order
stating that there is no provision under Section 11B or any other provision
under Central Excise Act, 1944 under which it can be granted as well as
for the reasons that since the original claim for rebate was rejected, the
present one is covered under the provisions of Section 142(3) Central
Goods and Service tax Act, 2017 which stipulates that any claim of refund

of Cenvat credit is fully or partially rejected, the amount so rejected shall

lapse.

3 Being aggrieved with the impugned order the appellant preferred
this appeal contesting inter alia, that the order is non-speaking on the
issues raised: that there is no dispute that duty has been debited twice
from Cenvat account; that duty paid in excess is without the authority of
law which department cannot retain; that the show cause notice is
factually incorrect as the refund claim does not pertain to refund of
unavailed Cenvat credit as alleged in it; that goods exported on
18.04.2017 was brought back to the factory on 05.05.2017 due to damage
in packing material, no manufacturing activities were carried out on it
and it was re-exported on 17.05.2017. Hence, as per rule 16(2) they shall
pay duty equivalent to the credit taken on receipt of goods. The
appellant was entitled to take credit of Rs.3,09,285/- in May 2017 and was
liable to pay duty Rs.3,09,285/- again in May 2017. However they
inadvertently paid duty Rs.3,11,073/- on subsequent removal of goods
and then refund claim has been filed; that even if it is held that there is no
provision under Central Excise Act, 1944 or rules_f_tcfm_;"gl?lq\y refund of the

amount paid inadvertently, there is also no pro-x'k_is;on-te?den\y‘such refund.
[ <t B \22\
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Similar view has been taken in case of M/s Swastik Sanitarywares Ltd
2017(49)STR484(Guj); that the refund claim has been filed in term of
Section 142(3) of CGST Act,2017; that with reference to refund in case of
double payment of duty they relied on judgment in case of KDL Biotech
and for considering inadvertently paid duty in the nature of deposit they
relied on judgment in case of KVR constructions; that Section 142(3) of
CGST Act, 2017 only restricts availing Cenvat of rejected refund claim and
not if excess duty is paid; that even if refund claim is rejected the
appellant can now take re-credit in CGST Act,2017; that if the rebate
claim is denied the duty will be cost to the appellant which will cause
taxes to be exported and thus defeating the government policy of

promoting exports, EtC,.

4, In the personal hearing held on 19.11.2018 Shri Arindam Chatterjee

CA and Durgesh Kumar Kathuria reiterated the grounds of appeal.

5. | have carefully gone through the appeal memorandum. The issue
involved in the present appeal is whether the appellant is entitled for
refund of duty paid on goods cleared for export and returned back. The
goods initially cleared for export on payment of duty Rs.3,09,285/- under
ARE-1No0.18/17-18 dated 18.04.2017 were returned back to the appellant’s
premises under back to town permission by competent authority. Rebate
claim filed on said consignment was rejected stating that goods were not
exported. The goods were re-exported on payment of duty Rs.3,11,073/-

under ARE-1 No. 42/17-18 dated 17.05.2017 against which rebate was
sanctioned to the appellant. The present appedl pertains refund claim of
duty Rs.3,09,285/- which was debited from Cenvat credit register Enfry
No.200 dated 30.04.2017 at the fime of clearance of goods under ARE-1

No.18/17-18 dated 18.04. 2017 claim of rebate filed against which was
earlier rejected for the reason that goods were not exported and returned
back to the appellants premise. Consequent to rejection of rebate under
order dated 27.03.2018, the appellant filed refund application dated

02.04.2018 which also stands rejected under impugned order.

6. | find that the appellant preferred rebate claim for the first fime on
79.01.2018 for Rs.3,09,285/- in respect of goods cleared on 18.04.2017 for
export under ARE- 1 No.18/17-18. The appellant was af his liberty to re-
credit the duty amount of Rs.3,09,285/- on, refCeivmg \’rh‘e goods back on
05.05.2017 which fhey failed. Since, the goods c,leq,red for export has
already received back in the factory on\ 05 05 20?/@(?ms’r which they
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were enfitled to re-credit the duty amount in their Cenvat register.
However, they preferred rebate claim on 29.01.2018. Further, on rejection
of said rebate claim on 27.03.2018, the appellant preferred refund claim
dated 02.04.2018 for said ‘omoun’r of duty Rs.3,09,285/- which was rejected
under impugned order. Thus the issue before the adjudicating authority
was as to whether refund of duty can be allowed which the appellant
failed to re-credit as Cenvat in term of rule 16 of Central Excise Rules,2002
on account of return of goods back to factory. The adjudicating authority
has held that the appellant failed to re-credit it during material time and
there is no provision under Section 11B or any other provision under
Central Excise Act, 1944 in which such refund can be granted. In this

regard, Section 11B of the Central Excise Act, 1944 are reproduced below:

Claim for refund of SECTION [11B. [duty and interest, if any, paid on such
duty]. — (1) Any person claiming refund of any [duty of excise and interest, if any,
paid on such duty] may make an application for refund of such [duty and interest, if
any, paid on such duty] to the [Assistant Commissioner of Central Excise or
Deputy Commissioner of Central Excise] before the expiry of [one year] [from the
relevant date] [[in such form and manner] as may be prescribed and the application
shall be accompanied by such documentary or other evidence (including the
documents referred to in section 12A) as the applicant may furnish to establish that
the amount of [duty of excise and interest, if any, paid on such duty] in relation to
which such refund is claimed was collected from, or paid by, him and the incidence of
such [duty and interest, if any, paid on such duty] had not been passed on by him to
any other person :

Provided that where an application for refund has been made before the
commencement of the Central Excises and Customs Laws (Amendment) Act, 1991,
such application shall be deemed to have been made under this sub-section as
amended by the said Act and the same shall be dealt with in accordance with the
provisions of sub-section (2) substituted by that Act :]

[Provided further that] the limitation of [one year] shall not apply where any [duty
and interest, if any, paid on such duty] has been paid under protest.

] * * * * [

If, on receipt of any such [(2) application, the [Assistant Commissioner of Central
Excise or Deputy Commissioner of Central Excise] is satisfied that the whole or any
part of the [duty of excise and interest, if any, paid on such duty] paid by the applicant
is refundable, he may make an order accordingly and the amount so determined shall
be credited to the Fund :

Provided that the amount of [duty of excise and interest, if any, paid on such duty]
as determined by the [Assistant Commissioner of Central Excise or Deputy
Commissioner of Central Excise] under the foregoing provisions of this sub-section
shall, instead of being credited to the Fund, be paid to the applicant, if such amount
is relatable to -

(a) rebate of duty of excise on excisable goods exported out of India or on excisable

materials used in the manufacture of goods which are exported out of India;

(b) unspent advance deposits lyingin balance in the applicant’s account current maintained

with the [Principal Commissioner of Central Excise or Commissioner of Central Excise];

(c) refund of credit of duty paid onexcisable goods used as inputs in accordance with the

rules made, or any notification issued, under this Act;

(d) the [duty of excise and interest, if any, paid on such duty] paid by the

manufacturer, if he had not passed on the incidence of such [duty and interest, if any,

paid on such duty] to any other person;

(¢) the [duty of excise and interest, if any, paid on such duty] borne by the buyer, if he

had not passed on the incidence of such [duty and interest, if any, paid on such duty] to

any other person;

(f) the [duty of excise and interest, if any, paid on such duty] borne by any other such

class of applicants as the Central Government may, by notification in the Official Gazette,

specify :
Provided further that no notification under cla@e"(f);ﬁf’fthe irst proviso shall be
issued unless in the opinion of the Central G(f)\')gmymeﬁf:tfe%\i‘rf ci
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interest, if any, paid on such duty] has not been passed on by the persons
concerned to any other person. :

(3) Notwithstanding anything to the contrary contained in any judgment,
decree, order or direction of the Appellate Tribunal or any Court or in any other
provision of this Act or the rules made thereunder or any other law for the time being
in force, no refund shall be made except as provided in sub-section (2).

(4) Every notification under clause (f) of the first proviso to sub-section (2) shall
be laid before each House of Parliament, if it is sitting, as soon as may be after the
issue of the notification, and, if it is not sitting, within seven days of its re-assembly,
and the Central Government shall seek the approval of Parliament to the notification
by a resolution moved within a period of fifteen days beginning with the day on which
the notification is so laid before the House of the People and if Parliament makes any
modification in the notification or directs that the notification should cease to have
effect, the notification shall thereafter have effect only in such modified form or be of
no effect, as the case may be, but without prejudice to the validity of anything
previously done thereunder.

(5) For the removal of doubts, it is hereby declared that any notification issued
under clause (f) of the first proviso to sub-section (2), including any such notification
approved or modified under sub-section (4), may be rescinded by the Central
Government at any time by notification in the Official Gazette.]

The proviso to sub para (2) above from under (a) to (f) specifies
amount of claim which can be paid to the applicant instead of being
credited to the Fund. The duty paid by the appellant in the issue on hand
relates to clause (d) of above provisions. It speaks on any duty instead of
being credited to the Fund, be paid to the applicant, if such amount is
relatable to- the duty of excise paid by the manufacture, if he had not
passed on the incidence of such duty to any other person. Since, the goods
have notf reached to buyers premise, the appellant has not received any
payment from buyer, and hence the question of passing on incidence of
duty on the consumer does not arise. In view of this, the plea of the
appellant that there is no provision to deny such refund, deserve
consideration. In term of section 11B(2), the authority sanctioning refund
has to safisfy himself whether duty is refundable or not based on the
ingredients in said statute i.e. on fime bar issue, unjust enrichment, dispute
on duty paid, efc,. The adjudicating authority, without giving his findings
on which ingredient of the provisions not satisfied, held that there is no
provision under Section 11B or any other provision under Central Excise

Act. 1944 in which such refund can be granied.

6.2 It is contested by the appellant that duty has been debited twice
from Cenvat account; that duty paid in excess is without the authority of
law which department cannot retain. In this regard | find that duty
Rs.3,09,285/- was paid by the appellant first time on 30.04.2018 vide
Cenvat credit Register Enfry No.200 against clearance of goods under
ARE-1 No.18/17-18 which returned back. Second time duty Rs.3,11,073/-
was debited against ARE-1 No.42/17-18 .qg_jgg;.yn;;{;o\s.2017 against which
rebate was sanctioned on 09.10.2017. Thus,Theg %d have suffered duty

A

twice. Case law cited by the oppe{l&#\n’r ‘ther m? CESTAT,New Delhi
_\\ == e
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reported in 2005(179)ELT 224(Tri-Del) in case of KDL Biotech Ltd v/s

~ommissioner of Cenfral Excise,Raigadh relevant part of which s

reproduced below;

6.3

3. From the record, it is evident that it is a clearcut case of payment of double duty in
respect of the same goods by the appellants. Therefore, they are entitled to the refund of
the duty. Their refund claim has been wrongly rejected by the authorities below. Therefore,
the impugned order cannot be sustained and is set aside. The appeal of the appellants is
allowed with consequential relief, if any, permissible under the law.

The issue of admissibility of refund on duty paid twice was also

involved in case of Swastik Sanitorywares Lid v/s UOI law 2017(49)STR

484(Guj) relevant portion of the same are reproduced below;

15. In the present case, however, we find that the second deposit of the same amount on
clearance of the same goods did not amount to deposit of excise duty and was a pure mistaken
deposit of an amount with the Government which the revenue cannot retain or withhold. Such
claim, therefore, would nct fall within Section 11B of the Act. It is true that insofar as the Act is
concerned, for refund of duty, the provision is contained in Section 11B. However, merely
because there is no speci‘ic statutory provision pertaining to return of amount deposited under a
mistake, per se, in our opinion, should not deter us from directing the respondents to return
such amount. Admittedly, there is no prohibition under the Act from returning such an amount.
Allowing the respondents to retain such amount would be, in our opinion, highly inequitable. We
may not be seen to suggest that such a claim can be raised at any point of time without any
explanation. In a given case, if the petitioner is found to be sleeping over his right, or raises
such a claim after unduly long period of time, it may be open for the Government to refuse to
return the same and this court in exercise of discretionary writ jurisdiction, may also not compel

the Government to do so.

16. In the present case however, no such inordinate delay is pointed out. The petitioners have
contended that the error was noticed by them some time in October, 2003 whereupon immediately
on 1-11-2003, such refund claim was filed.

17. Ina recent judgment in case of C.C. Patel & Associates Pvt. Ltd. (supra), this court had
occasion to deal with somewhat similar situation where the petitioner had deposited service tax
twice which was not being refunded by the Department. In that context, it was observed as under :-

(12) We fail to see how the department can withhold such refund. We say so for several reasons. Firstly, we
notice that under sub-section(3) of section 68, the time available to a service provider such as the petitioner for
depositing with the Government service tax though not collected from the service recipient was 75 days from
the end of the month when sich service was provided. This is in contrast to the duty to be deposited by a
service provider upon actual cellection by the 15th of the month following the end of the month when such duty
is collected. Sub-section (3) of section 68 thus provided for an outer limit of 75 days, but never provided that the
same cannot be paid by the 15th of the month following the end of the month when such service was provided.
Thus, if the petitioner deposited such duty with the Government during a particular quarter on the basis of billing
without actual collection, he had discharged his liability under sub-section (3) of section 68. Thereafter, on an
artificial basis, the Assessing Officer could not have held that he ought to have deposited same amount once all
over again in the following quarter. This is fundamentally flawed logic on the part of the Assessing Officer.

(13) Further, to accept such formula adopted by the Assessing Officer would amount to collecting the tax
from the petitioner twice. The petitioner having already paid up the service tax even before collection in a
particular quarter, cannot be asked to pay such tax all over again in the following quarter on the same service
on the ground that such tax had to be deposited in the later quarter but was deposited earlier. Any such action
would be without authority of law. Further, before raising demand of Rs. 1,19,465/- under the head of duty short
paid, the Assessing Officer should have granted adjustment of the duty already paid by the petitioner towards
the same liability.

(14) Under the circumstances, we are of the opinion that the department cannot withhold such amount which
the petitioner rightfully claimed. Under the circumstances, question of applying limitation under section 11B of
the Act would not arise since w2 hold that retention of such service tax would be without any authority of law.

18. Before closing, we may record that with some of the observations made by this court in the
case of Indo-Nippon Chemicals Co. Ltd. (supra), with respect, we have serious doubts. However,
since such questions do not directly arise in this petition, we refrain from making any further
observations in this regard. -

19.Under the circumstances, the amount of Rs. 91,1_24‘81255":p§ya5, o the petitioners by the
respondents. However, since the petitioners filed sgc_f; é‘./t,':lair_h\é‘qj;@"rjgo1—11—2003. they cannot
claim interest on any period prior thereto. [[F of S8\ ‘;';\
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20. It is, therefore, directed that the respondents shall pay to the petitioners a sum of Rs.
91,128/- with simple interest at the rate of 9% per annum after a period of three months from the
date of the application dated 1-11-2003 till actual payment. The petition is disposed of accordingly.
Rule made absolute.

6.4 The facts of the present case in respect of twice payment of duty
are similar to the facts under above referred case law and squarely
applicable. Further, the adjudicating authority has also observed that the
appellant failed to re-credit the duty at the time of refurn of goods back
to factory. In view of this amount involved in the claim is inadvertently

paid one which the degartment cannot withhold.

74 In view of the above, | dllow the appeals and set aside the

impugned order.
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The appeal filed by the appellant stands disposed of in above

terms.

Central Tax (Appeals)
Ahmedabad

By R.P.A.D.

To,

M/s. SKF Technologies(India) Pvt Ltd.,

Rajkot Highway, Kerala, Tal-Bavla, Dist-Ahmedabad.

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad- North.
4. The Asstt./Deputy Commissioner, CGST Division-V, Ahmedabad - North.
5. Guard File.
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